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1. At the June 17, 1993, prehearing conference in the

above-captioned proceeding, the presiding Judge asked the Mass

Media Bureau to submit a statement regarding the'status of a

notice of forfeiture included in the Hearing Designation Order

and Notice of Forfeiture, 8 FCC Rcd 2493 (1993) (lIHOOll), in the

event that this proceeding is terminated short of hearing

pursuant to a distress sale. The Bureau respectfully submits the

following brief on the question.

2. Pursuant to the Jefferson Radio policy, control of

licensees which have been designated for revocation hearing, or
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whose renewal applications have been designated for hearing on

basic qualifications issues cannot be transferred. ~ Jefferson

Radio Company v. FCC, 340 F.2d 781, 783 (D.C. Cir. 1964). One

exception to this rule allows such a transfer, before hearing, to

a qualified minority at a distress sale price. Statement of

Policy on Minority Ownership of Broadcast Facilities, 68 FCC 2d

979 (1978). Because a distress sale has the effect of

terminating the proceeding before a hearing, any basic qualifying

issues would remain unresolved.

3. In the instant case, the HOO provided that, if the

hearing record did not warrant denial of the renewal

applications, a determination should be made as to whether Orders

of Forfeiture should be issued for willful or repeated violations

of Sections 73.3555(a) (2) (multiple ownership), 73.3540

(unauthorized assignment), 1.17 and 73.1015 (candor in

communications with the Commission) of the Commission's Rules,

and Section 310(d) of the Communications Act of 1934, as amended

(unauthorized assignment). Thus, the question arises, if the

issues for which notices of forfeiture were warranted are not

heard in this proceeding, as would be the case if this proceeding

is terminated prior to hearing pursuant to the Commission's

distress sale policy, what is the status of the forfeiture

notice.

4. The Bureau submits that, in the event of termination of
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this proceeding without hearing, the forfeiture notice in the HQQ

should be referred to the Commission for further action. This

would have the effect of notifying the Commission that the issues

specified by the Commission in the HOC remain unresolved.

Thereupon, the Commission can, in its discretion, proceed

pursuant to Section 503(b) (1) of the Communications Act. This

procedure is akin to that contemplated in Section 1.80(g) (3) of

the Commission's Rules for the resolution of unresolved

forfeiture notices against a dismissing applicant. ~,~,

Shawn Phalen, 7 FCC Rcd 3441 (1992). Whether or not the

Commission pursues forfeitures is totally within its discretion.

The existence of the forfeiture notice in the HOO, or its

referral to the Commission, would not impede the termination of

the instant proceeding.

Respectfully submitted,
Roy J. Stewart
Chief, Mass Media Bureau

tkt~
Charles E. Dziedzic
Chief, Hearing Branch

'.!/p~~~
Y. Paulette Laden
Attorney
Mass Media Bureau

Federal Communications Commission
2025 M Street N.W.
Suite 7212
Washington, D.C. 20554
(202) 632-6402

June 24, 1993
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Michelle C. Mebane, a secretary in the Hearing Branch Mass

Media Bureau, certifies that she has, on this 24th day of June,

1993, sent by regular United States mail, U.S. Government frank,

copies of the foregoing -Mass Media Bureau's Brief Regarding

Status of Notice of Porfeiture in the Event of Distress Sale- to:

Aaron Shainis, Esq.
Shainis & Peltzman
1255 23rd Street, N.W., Suite 500
Washington, D.C. 20037

Harry Martin, Esq.
Reddy, Begley & Martin
1001 22nd Street, N.W., Suite 350
Washington, D.C. 20037

Street Stryder
672 Hendy Creek Road
Pine City, New York 14817

-Til i.c.kwP.t ,c:.YnP~
Michelle C. Mebane
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